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The Chief Executive Officer
City of Gold Coast
PO Box 5042
GOLD COAST MC 9726

Re: Objection to OTH/2025/12- 776 Pacific Pde by John Fuglsang Developments Pty Ltd

The Tugun Progress Association Inc has remained an Advocacy group for the betterment of the local community since 1931. The TPA’s mission is to advance the interests of the Tugun community including its residents, ratepayers, business and organisations.
The application for the Elephant Rock Café redevelopment (776 Pacific Parade Currumbin) is opposed in its current form by the Tugun Progress Association on many grounds not the least of which is that we consider it to be a 4 to 5- storey building of excessive bulk that despoils the scenic amenity of the vegetated Currumbin Hill escarpment.
The same escarpment is at significant risk of landslide which has already been witnessed on an adjacent site. We consider that the submitted reports from Pacific Geotech supporting the development application are inadequate as assessed by the expert opinion of Butler Partners.

We will elaborate on all our grounds of objection once the application proceeds as a properly made impact assessable application. For now, we base our objections on the threshold issue of why the plans of 9th July have not yet been deemed as “not properly made”.
The applicant lodged application OTH/2025/12 earlier this year on 25 March 2025. It generated significant community unrest, necessitating a public meeting to which Council and the developer were invited (3rd April). The applicant did not attend. 
Council officers and our local Councillor Cr Gail O’Neill took the time to listen to resident’ concerns.
Council is now in the final stages of assessing whether the application after submitting amended plans on 9 July is ‘properly made’ as code assessable only (which category only allows for 3- storey maximum height).
While rightly pushing back at the developers various attempts at squeezing this megalithic 7 level structure into a code assessable envelope and saying it is ‘Not properly made’, Council’s latest Action Notice, issued on 20 June, has, in our respectful view, been rather lax in expressing definitively its compliance requirements and seems to have largely ignored the numerous town planning and barristers opinions submitted to Council by our fellow community organization, Save Currumbin Ltd.
In response, the Applicant has submitted an amended set of plans on 9 July 2025, which may get over the very low bar Council has set, and the application then be assessed, perhaps not according to planning law.  
We believe that by this coming Thursday 17 July, Council can either send the Applicant a Confirmation Notice that it’s a ‘properly made’ code assessable application or issue another Action Notice, or reject the Applicant’s latest plans since they still do not meet the requirements of Council’s second action notice and deem the applicant as Impact Assessable..
 We understand from advice from independent planners and Kings Counsel that the latest plans remain non-compliant .
The TPA and other community groups and members have reviewed the amended plans lodged on behalf of the development company on 9 July and consider them to be excessive overdevelopment of this narrow 10m frontage site that backs onto the iconic green vegetated Currumbin Hill escarpment .
Storey Definition
We particularly note that the aforementioned  experts have advised that the applicant developer has not properly applied the City Plan definitions of “storey” and exceptions such as a space containing only a “lift shaft”, “stairway”, “meter room”, “laundry”, “bathroom” (alone or in combination) and “basement” properly so called.
The definition of “storey” in Sch 1.2 of the City Plan provides as follows:
“A space within a building between two floor levels, or a floor level and a ceiling or roof: other than:
a space containing only a lift shaft, stairway or meter room; or
a space containing only a bathroom, shower room, laundry, toilet or other sanitary compartment; or
a space containing only a combination of the things stated in (i) or (ii); or a basement with a ceiling that is not more than one metre above ground level; and
includes:
a mezzanine; and
a roofed structured that is on, or part of, a rooftop, if the structure does not only accommodate building plant and equipment.”

Our association has received the following advice:
“Planner, Jake Storey’s report of 16 June that states that many areas labelled as exclusory spaces including the space to the East of the lift on Level 2, the corridor to Unit 4 “laundry”, and level 3 spaces such as the landing/communal recreational space are not proper spaces that fall within the definition of exclusions to storeys. In particular Mr Storey states (and Mr Ovenden concurs):
The void over the car park at Level 2 which is a space that is not exclusively used for a lift shaft, stair well, meter room, bathroom, shower room, laundry, toilet or other sanitary compartment; and which ought not reasonably be considered part of the car parking area as it serves no beneficial purpose for parking or manoeuvring
“The void over the car park at Level 3 which is a space that is not exclusively used for a lift shaft, stair well, meter room, bathroom, shower room, laundry, toilet or other sanitary compartment; and which ought not reasonably be considered part of the car parking area as it served no beneficial purpose for parking or manoeuvring;”
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It appears from the experts (2 independent highly experienced and respected Town Planners and an eminent King’s Counsel) that the developer has sought to convince Council of compliance by merely labelling certain spaces on the plans as exemptions to storeys (e.g. the calling the entire huge space on Level 4 as all “laundry” when in substance may not to be- for example as it vastly exceeds the size of a laundries in the other units.
To use the KC’s words; “It seems contrived…. ‘To find otherwise would mean a developer, by referring to apples as oranges in material attached to a successful development application, could force a local authority to treat apples as oranges…’ as McMurdo J observed in the Supreme Court Case of Fraser Coast v Walter Elliott Holdings Pty Ltd [2017] 1 Qd R 13 Per McMurdo J at [47].”
The KC in his advice of 19 June goes through numerous examples of this use of nomenclature in the amended plans of 9th July to show compliance.
The definition of “basement” is defined to mean:
A space:
a) between a floor level in a building and the floor level that is immediately below it; and
b) no part of which is more than one metre above ground level.
In particular the KC has advised that “there is a fundamental misunderstanding by the applicant as to the application of this definition.”
This has led to a serious problem with the categorization of the level 1 carpark as a “basement”/ “non-storey” when it fails to qualify as such because part of the carpark exceeds more than 1m above ground level and consequently, the entire level 1 must be considered a storey at law.
Because Council had this advice of Mr Ovenden and Damien O’Brien KC before they issued their Second Action Notice on 20 July, it must be assumed that council has also misconstrued the application of the law as it relates to level 1 carpark as otherwise they would have included it as an item for the developer to rectify in the Second Action Notice but didn’t.
We ask Council to address this issue now (along with all the other non-compliance issues identified by the experts mentioned herein).
We understand that errors of law in this application may have been repeated in many other level 1 carparks all over the Gold Coast as slip in Council’s an administrative practice. That has enormous potential ramifications for all those DA’s approved to date (Damien O’Brien states such “approvals” – such as MCU/2022/588 are “void and of no effect”) and which may be approved moving forward if the “jurisdictional error” is allowed to continue would in like manner be of no legal effect.
Community groups and affected residents are unlikely to let that happen.
Council practice must follow the law even though it may not align with its practices. We urge Council to ‘get it right’ for this OTH/2025/12 and all other similar applications involving carparks more than 1 m above ground to avoid numerous court cases likely to follow continued “jurisdictional error”.
Finally Council officers exercising delegated authority must not just get the law right but must be consistent with their application of legal standards and not refuse development applications one day (e.g. at 780 Pacific Parade) and then approve an application almost next door that is 9m higher (application e.g. 776 Pacific Parade MCU/2022/588), the next. The anomaly is serious and unexplained notwithstanding it has been pointed out to Council by experts such as Town Planner Jake Storey in his advice of 16 June.
We ask Council to apply the same reasoning to the present even higher proposed building under amended plans for 776 Pacific Parade under OTH/2025/12 that you did for 780 Pacific Parade under MCU/2017/01607 when your officers said in refusing that application (rightly in our view):
“the development’s built form, height, density and other impacts associated with the proposed mixed-use development would detract from the sense of place, natural hillscape and scenic and amenity values intended for the locality.”
This observation is repeated by independent town planning experts such as Jake Storey (with whom Greg Ovenden concurs) that this proposed building:
· “remains a severe obstruction to the vegetated ridgeline that forms a critical component of the Currumbin beach hillscape and urban character.” And
· The proposed building unlawfully seeks to exclude building areas from the calculation of ‘storey’, such that the building must comprise greater than three (3) storeys; requiring amendment to the application to be ‘impact assessable’ and include public notification.
Moreover, the height exceedance is in conflict with the City Plan Strategic Framework and, should the application be remade correctly, ought to be refused due to that conflict.”
It is clear that for all of the above reasons, OTH/2025/12 cannot in its present form proceed as anything other than a fresh properly advertised ‘impact assessable’ application and you as delegated authority (at the moment) should not under any circumstances continue to proceed as a code assessable application as it exceeds the three-storey limit for code assessable applications and is in any case not a proper Other Change Application based as it is on what Damien O’Brien KC has stated is a void approval MCU/2022/588.

Our Association, on receipt of this legal and expert appraisal of storey calculation and application to the DA assessment process, has grave concerns about the consistency of the assessment process city -wide and urges Council to reappraise such application of “storey” counting criteria.

[bookmark: _Hlk203422214]In relation to this application the TPA, considers the amended plans are non-compliant and the application is not properly made and therefore should be rejected.

We look forward to Councils advice and action on this matter.

Kind regards

Paul O’Connor
Secretary Tugun Progress Association
14 July 2025
Cc 
Cr Mark Hammel
Adam Brown
Scott Arnott
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